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1. Pro te s t  t h a t  c o n t r a c t i n g  a g e n c y  i m p r o p e r l y  
d e t e r m i n e d  protester to  be i n e l i g i b l e  f o r  award 
because pro tes te r  had  a c o n f l i c t  of i n t e r e s t  is 
d e n i e d .  C o n t r a c t i n g  a g e n c y  r e a s o n a b l y  d e t e r m i n e d ,  
i n  a c c o r d  w i t h  F e d e r a l  A c q u i s i t i o n  R e g u l a t i o n  
S 9.505-2(b), t h a t ,  s i n c e  protester h a d  p r e v i o u s l y  
b e e n  awarded  c o n t r a c t  o n  a n o n c o m p e t i t i v e  bas i s  
t o  prepare s t a t e m e n t  o f  work f o r  p r e s e n t  p r o t e s t e d  
p r o c u r e m e n t ,  p r o t e s t e r  had  c o n f l i c t  of i n t e r e s t  
and s h o u l d  b e  p r e c l u d e d  from c o m p e t i n g  f o r  con-  
t r a c t  t o  p e r f o r m  work required u n d e r  same 
s t a t e m e n t  o f  work. 

2. F i r m  t h a t  is  i n e l i g i b l e  t o  compete f o r  award  of 
c o n t r a c t  d u e  t o  c o n f l i c t  o f  i n t e r e s t  is n o t  a n  
i n t e r e s t e d  p a r t y  t o  pro tes t  p r o p r i e t y  o f  award  o f  
t h a t  c o n t r a c t  to  a n o t h e r  f i r m .  

LW P l a n n i n g  Group (LW) protes t s  t h e  U n i t e d  S t a t e s  
D e p a r t m e n t  o f  A g r i c u l t u r e ' s  ( A g r i c u l t u r e )  award  o f  a t a s k  
o r d e r  t o  K i d d e  C o n s u l t a n t s ,  I n c .  ( K i d d e ) ,  u n d e r  a n  i n d e f i -  
n i t e  q u a n t i t y  c o n t r a c t  r e q u i r i n g  K i d d e  t o  p r o v i d e  a r c h i t e c -  
t u r a l  a n d  e n g i n e e r i n g  ( A / E )  s e r v i c e s  t o  A g r i c u l t u r e .  The 
t a s k  order  r e q u i r e d  K i d d e  to  f u r n i s h  a l l  s e r v i c e s  n e c e s s a r y  
to  r e v i s e  t h e  master p l a n  f o r  t h e  N a t i o n a l  Arbore tum.  LW 
c o n t e n d s  t h a t  t h e  t a s k  o r d e r  was i m p r o p e r l y  awarded  to  K i d d e  
b e c a u s e  K i d d e ' s  A/E c o n t r a c t  w i t h  A g r i c u l t u r e  is  a n  i l l e g a l  
c o n t r a c t  a n d  b e c a u s e  t h e  s e r v i c e s  required u n d e r  t h e  t a s k  
order a re  n o t  A/E s e r v i c e s  a n d ,  t h e r e f o r e ,  s h o u l d  h a v e  b e e n  
c o m p e t i t i v e l y  p r o c u r e d .  LW requests t h a t  our O f f i c e  d i r e c t  
A g r i c u l t u r e  e i t h e r  t o  p r o p e r l y  compete t h i s  p r o c u r e m e n t  o r  
t o  award  t h e  c o n t r a c t  t o  LW as  t h e  lowest p r i c e d  a v a i l a b l e  
s o u r c e .  LW a l s o  r e q u e s t s  r e i m b u r s e m e n t  o f  i t s  proposal 
p r e p a r a t i o n  costs. 

We d e n y  t h e  p ro t e s t  i n  p a r t  and  d i s m i s s  t h e  p r o t e s t  i n  
p a r t .  
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The r e c o r d  shows t h a t ,  i n  t h e  l a t t e r  p a r t  of 1 9 8 3 ,  
d i s c u s s i o n s  were h e l d  b e t w e e n  LS4 a n d  t h e  Director o f  t h e  
N a t i o n a l  A r b o r e t u m  c o n c e r n i n g  r e c e n t  r e v i s i o n s  to  t h e  
N a t i o n a l  A r b o r e t u m ' s  p r o g r a m s  a n d  f a c i l i t i e s  a n d  how t h e  
N a t i o n a l  A r b o r e t u m ' s  master p l a n  w o u l d  s e r v e  t h e  r e q u i r e -  
m e n t s  o f  t h o s e  r e c e n t  r e v i s i o n s .  S u b s e q u e n t  t o  t h o s e  d i s -  
c u s s i o n s ,  LW s u b m i t t e d  a n  u n s o l i c i t e d  p r o p o s a l  t o  t h e  
N a t i o n a l  A r b o r e t u m  u n d e r  w h i c h  L W ,  i f  awarded  a c o n t r a c t ,  
would  g i v e  a n  o v e r a l l  e v a l u a t i o n  o f  how t o  b r i n g  t h e  
Arbore tum's  master p l a n  i n t o  c o n f o r m a n c e  w i t h  proposed 
programs. I n  J a n u a r y  1 9 8 4 ,  A g r i c u l t u r e  i s s u e d  a p u r c h a s e  
order  t o  LW o n  a n o n c o m p e t i t i v e  b a s i s  w h i c h ,  among o t h e r  
t h i n g s ,  r e q u i r e d  LW t o  write a s t a t e m e n t  of work t o  b e  used  
t o  r e v i s e  t h e  N a t i o n a l  A r b o r e t u m ' s  master p l a n .  The  s ta te -  
ment  o f  work was t r a n s m i t t e d  t o  t h e  N a t i o n a l  Arboretum o n  
February  2 3 ,  1 9 8 4 ,  and  i t  set  f o r t h  s i x  t a s k s :  (1) s e t t i n g  
o u t  goals and  po l i c i e s  f o r  A r b o r e t u m  d e v e l o p m e n t ;  
( 2 )  s e t t i n g  o u t  o b j e c t i v e s  a n d  p r o p o s i n g  i m p l e m e n t a t i o n  
m e a s u r e s  f o r  t h e  g o a l s  and  p o l i c i e s ;  ( 3 )  s t r u c t u r i n g  a 
p r e l i m i n a r y  l a n d  u s e  a n d  c i r c u l a t i o n  p l a n  for  t h e  A r b o r e t u m  
o v e r  a 1 0 - y e a r  p e r i o d ;  ( 4 )  p r e p a r i n g  a p r o f i l e  of p r o p o s e d  
A r b o r e t u m  f a c i l i t i e s ;  ( 5 )  p r e p a r i n g  s c h e m a t i c  s k e t c h e s  o f  
t h e  v i s u a l  a p p e a r a n c e  of t h e  r e d e v e l o p e d  A r b o r e t u m  i n  
1994-1995;  and  ( 6 )  p r e s e n t i n g  results of t h e  f i r s t  f i v e  
t a s k s  t o  t h e  N a t i o n a l  Arboretum A d v i s o r y  C o u n c i l  a n d  o t h e r s  
i n  O c t o b e r  1 9 8 4 .  Along w i t h  t h e  completed s t a t e m e n t  of 
work ,  LW g a v e  t h e  N a t i o n a l  A r b o r e t u m  a n  u n s o l i c i t e d  proposal 
f o r  LW t o  a c c o m p l i s h  t h e  work s e t  o u t  i n  t h e  s t a t e m e n t  o f  
work f o r  a t o t a l  p r i ce  o f  $69,750. 

Sometime a f t e r  May 4 ,  t h e  c o n t r a c t i n g  o f f i c e r  a n d  
o t h e r  o f f i c i a l s  i n  t h e  F a c i l i t i e s  a n d  C o n s t r u c t i o n  
Management B r a n c h  of t h e  D e p a r t m e n t  o f  A g r i c u l t u r e  r e v i e w e d  
t h e  s t a t e m e n t  of work  p r e p a r e d  b y  LW and  L W ' s  u n s o l i c i t e d  
proposal  t o  perform t h e  work  r e q u i r e d  t h e r e u n d e r  and  d e c i d e d  
t h a t  r e v i s i o n  of t h e  Arbore tum ' s  master p l a n  r e q u i r e d  t h e  
s e r v i c e s  of a n  A/E f i r m .  S i n c e  LW was n o t  l i s t e d  i n  
A g r i c u l t u r e ' s  f i l e s  a s  a n  A/E f i r m ,  A g r i c u l t u r e  o f f i c i a l s  
d e t e r m i n e d  t h a t  a sole-source award  t o  LW c o u l d  n o t  be 
j u s t i f i e d .  C o n t r a c t i n g  a g e n c y  o f f i c i a l s  a l so  d e c i d e d  t h a t  
LW h a d  a , c o n f l i c f  of i n t e r e s t  since i t  had  d r a f t e d  t h e  
s t a t e m e n t  o f  work  a n d ,  t h e r e f o r e ,  i n  a c c o r d  w i t h  
s e c t i o n  9 . 5 0 5 - 2 ( b ) ( l )  of t h e  F e d e r a l  A c q u i s i t i o n  R e g u l a t i o n  
(FAR) ( t o  b e  c o d i f i e d  a t  48 C.F .R.  S 9 . 5 0 5 - 2 ( b ) ( l ) ) ,  LW was 
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n o t  e l i g i b l e  fo r  award o f  a c o n t r a c t  t o  pe r fo rm work 
r e q u i r e d  unde r  t h a t  s t a t e m e n t  o f  work. F u r t h e r m o r e ,  
A g r i c u l t u r e  o f f i c i a l s  d e t e r m i n e d  t h a t  t h e  r e q u i r e d  s e r v i c e s  
were p r o p e r l y  w i t h i n  t h e  s c o p e  o f  a n  A/E c o n t r a c t  t h a t  
A g r i c u l t u r e  a l r e a d y  had w i t h  Kidde. The Kidde cont rac t ,  
w h i c h  was o r i g i n a l l y  p r o c u r e d  u n d e r  c o m p e t i t i v e  p r o c e d u r e s  
set  f o r t h  i n  t h e  Brooks  A c t ,  40  U.S.C. S 5 4 1 ,  e t  3. 
( 1 9 8 2 ) ,  is  a n  i n d e f i n i t e  q u a n t i t y  con t r ac t  w h i z  requires 
Kidde t o  pe r fo rm work f o r  A g r i c u l t u r e  o n  a n  as-needed b a s i s  
t h rough  t h e  issuance of t a s k  o r d e r s .  

i n d i c a t e d  t h a t  Kidde had a t a s k  o r d e r  cont rac t  w i t h  
A g r i c u l t u r e ,  and s t a t e d  t h a t  Kidde had been asked  t o  submi t  
a p r o p o s a l  t o  d o  t h e  work s e t  o u t  i n  t h e  s t a t e m e n t  of work 
t h a t  LW had p r e p a r e d  f o r  A g r i c u l t u r e .  A f t e r  s e v e r a l  d i s -  
c u s s i o n s  between t h e  two f i r m s ,  i t  was d e t e r m i n e d  t h a t  LW 
and Kidde migh t  d e v e l o p  a j o i n t  work o r  s u b c o n t r a c t  a r r a n g e -  
m e n t  to  do t h e  work. Kidde r e q u e s t e d  t h a t  LW g i v e  i t  a 
p r o p o s a l  for c e r t a i n  p o r t i o n s  o f  t h e  work. The LW p r o p o s a l  . 
was t o  be used a s  p a r t  o f  a p r o p o s a l  Kidde was g o i n g  t o  
s u b m i t  t o  A g r i c u l t u r e  f o r  p e r f o r m i n g  a l l  work r e q u i r e d  under  
t h e  statement o f  work. While  Kidde was a w a i t i n g  LW's pro- 
p o s a l ,  A g r i c u l t u r e  o f f i c i a l s  requested Kidde t o  p r e p a r e  a 
p r o p o s a l  o n  t h e  b a s i s  of Kidde pe r fo rming  a l l  t h e  work 
i t s e l f  and  t o  p r e p a r e  a second p r o p o s a l  u s i n g  LW a s  p a r t  o f  
a j o i n t  e f f o r t  when t h e  p r o p o s a l  from LW was r e c e i v e d  by 
Kidde. A c c o r d i n g l y ,  Kidde s u b m i t t e d  a p r o p o s a l  on May 29 
( o n  t h e  b a s i s  of Kidde p e r f o r m i n g  a lone)  i n  t h e  amoun t  o f  
$101,824 p l u s  ce r t a in  cos t  p l u s  items. I n  a d d i t i o n ,  Kidde 
s u b m i t t e d  a p r o p o s a l  on J u n e  4 ( o n  t h e  b a s i s  o f  a j o i n t  
e f f o r t  w i t h  LW) i n  t h e  amoun t  o f  $148,263 p l u s  c e r t a i n  cos t  
p l u s  i t ems .  A f t e r  r e v i e w i n g  b o t h  p r o p o s a l s ,  A g r i c u l t u r e  
n e g o t i a t e d  w i t h  Kidde and d e t e r m i n e d  t h a t  Kidde would be 
awarded a t a s k  o r d e r  to  d o  a l l  work w i t h o u t  any  work b e i n g  
done  by LW f o r  a t o t a l  p r i c e  n o t  t o  exceed  $97,000. T h e  
t a s k  o r d e r  was e x e c u t e d  on  J u n e  8 ,  and LW p r o t e s t e d  t o  o u r  
O f f i c e  on  J u n e  11. 

I n  l a t e  May, a r e p r e s e n t a t i v e  o f  Kidde c o n t a c t e d  LW, 

-In i ts  report on t h i s  p r o t e s t ,  A g r i c u l t u r e  advances  
three bases f o r  n o t  c o n s i d e r i n g  LW e l i g i b l e  f o r  award: 

. (1) LW had a c o n f l i c t  o f  i n t e r e s t  and was p r e c l u d e d  from 
award unde r  t h e  a b o v e - c i t e d  FAR p r o v i s i o n ;  ( 2 )  LW was not 
an  A/E f i r m  and t h e  work r e q u i r e d  w a s  A/E i n  n a t u r e ;  and 
( 3 )  t h e  work t o  b e  done  was w i t h i n  t h e  s c o p e  of K i d d e ' s  
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i n d e f i n i t e  q u a n t i t y  A/E  . c o n t r a c t  w i t h  A g r i c u l t u r e .  
E s s e n t i a l l y ,  LW d i s p u t e s  a l l  t h r e e  g r o u n d s  a d v a n c e d  b y  
A g r i c u l t u r e  a n d  c o n t e n d s  t h a t  e i t h e r  i t  s h o u l d  b e  a w a r d e d  
t h e  c o n t r a c t  o n  t h e  b a s i s  o f  i t s  u n i q u e  knowledge  o f  t h e  
s t a t e m e n t  o f  work and  i t s  lower p r i c e ,  o r  t h e  r e q u i r e m e n t  
s h o u l d  be c o m p e t i t i v e l y  p r o c u r e d .  

The r e s p o n s i b i l i t y  f o r  d e t e r m i n i n g  w h e t h e r  a f i r m  h a s  a 
c o n f l i c t  of i n t e r e s t  and  t o  w h a t  e x t e n t  a f i r m  s h o u l d  b e  
e x c l u d e d  f rom c o m p e t i t i o n  rests w i t h  t h e  p r o c u r i n g  a g e n c y ,  
and  w e  w i l l  o v e r t u r n  s u c h  a d e t e r m i n a t i o n  o n l y  when i t  is 
shown t o  b e  u n r e a s o n a b l e .  N.D.  Lea & Associates, I n c . ,  
B-208445, Feb.  1, 1983, 83-1 C.P.D. 11 110 ( r e c o n s i d e r e d  and  
a f f i r m e d  i n  N.D.  Lea & Associates,  1 n c . - - R e c o n s i d e r a t i o n ,  
8-208445.2, J u n e  27, 1983, 83-2 C.P.D. (I 2 1 ) .  

S e c t i o n  9 . 5 0 5 - 2 ( b )  of t h e  FAR s p e c i f i c a l l y  c o v e r s  t h e  
p r e s e n t  s i t u a t i o n  and  d i r e c t s  t h a t :  

" ( b ) ( l )  I f  a c o n t r a c t o r  prepares,  o r  assists 
i n  p r e p a r i n g ,  a work - s t a t e m e n t  t o  b e  u s e d  - i n  
c o m D e t i t i v e l v  a c a u i r i n a  a svstem of services--or 
p ro ; ides  matGriay l e a d i n g  d i r e c t l y ,  p r e d i c t a b l y ,  
a n d  w i t h o u t  d e l a y  t o  s u c h  a work s t a t m e n t - - t h a t  

( i )  I t  is  t h e  sole s o u r c e ;  

( i i )  I t  h a s  p a r t i c i p a t e d  i n  t h e  
d e v e l o p m e n t  and  d e s i g n  work;  o r  

( i i i )  More t h a n  o n e  c o n t r a c t o r  h a s  b e e n  
i n v o l v e d  i n  p r e p a r i n g  t h e  work s t a t e m e n t .  

" ( 2 )  A g e n c i e s  s h o u l d  n o r m a l l y  prepare t h e i r  
own work s t a t e m e n t s .  When c o n t r a c t o r  a s s i s t a n c e  
is n e c e s s a r v .  t h e  c o n t r a c t o r  m i a h t  o f t w i n  a 
bosit ion t o  favor  its own D r o d u c t s  o r  

svstem or  services a c a u i r e d  o n  t h e  bas i s  of work 
s t a t e m e n t s  g r o w i n g  o u t  of t h e i r  services,  u n l e s s  
e x c e p t e d  i n s u b p a r a g r a p h  m o v e .  

- 
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" ( 3 )  F o r  t h e  r e a s o n s  g i v e n  i n  9 . 5 0 5 - 2 ( a ) ( 3 ) ,  
n o  p r o h i b i t i o n s  a re  imposed o n  d e v e l o p m e n t  and  
d e s i g n  c o n t r a c t o r s . "  ( E m p h a s i s  a d d e d . )  

LW a r g u e s  t h a t  t h i s  s e c t i o n  of t h e  FAR i s  n o t  
c o n t r o l l i n g  b e c a u s e  t h e  FAR became e f f e c t i v e  o n  A p r i l  1, 
1 9 8 4 ,  w h i l e  b o t h  t h e  o r i g i n a l  K idde  A / E  c o n t r a c t  and  L W I s  
c o n t r a c t  t o  wr i te  t h e  s t a t e m e n t  o f  work were awarded p r io r  
t o  A p r i l  1, 1984.  LW a l so  c o n t e n d s  t h a t  t h e  FAR p r o v i s i o n  
was not  i n t e n d e d  f o r  a p p l i c a t i o n  t o  " s u c h  a m i n o r  p r o c u r e -  
m e n t "  a s  t h e  p r e s e n t  o n e .  W e  d o  not a g r e e  w i t h  e i t h e r  
a r g u m e n t .  T h e  da t e s  of award of t h e  o r i g i n a l  K idde  c o n t r a c t  
and  t h e  LW c o n t r a c t  a r e  i r r e l e v a n t .  What is r e l e v a n t  is t h e  
d a t e  t h e  t a s k  o r d e r  €or t h e  p r e s e n t  p r o t e s t e d  r e q u i r e m e n t  
was e x e c u t e d - - J u n e  8 ,  1984.  I n  f a c t ,  A g r i c u l t u r e  reports 
t h a t  i t  d i d  n o t  e v e n  b e g i n  t o  e v a l u a t e  how i t  would  u p d a t e  
t h e  A r b o r e t u m ' s  master p l a n  u n t i l  t h e  F a c i l i t i e s  and  
C o n s t r u c t i o n  Management Branch  r e c e i v e d  t h e  statement o f  
work and  LWIs u n s o l i c i t e d  p r o p o s a l  i n  May 1984.  M o r e o v e r ,  
A g r i c u l t u r e  d i d  not s o l i c i t  a p r o p o s a l  f rom Kidde  u n t i l  
May 21. T h u s ,  a l l  of t h e  s i g n i f i c a n t  p r o c u r e m e n t  actions 
t o o k  p l a c e  a f t e r  t h e  e f f e c t i v e  da t e  o f  t h e  FAR. I n  t h e s e  
c i r c u m s t a n c e s ,  w e  f i n d  t h a t  t h e  FAR p r o v i s i o n  was a p p l i c a b l e  
t o  t h e  p r o t e s t e d  p r o c u r e m e n t  a c t i o n s ;  See, f o r  e x a m p l e ,  
Holmes & Narver S e r v i c e s ,  I n c . ,  a n d  Morrison-Knudsen 
Company, I n c . ,  8 -212191,  Nov. 1 7 ,  1 9 8 3 ,  83-2 C.P.D. (I 585 
8;  E n t e r p r i s e s  R o o f i n g  S e r v i c e ,  5 5  Comp. Gen. 617  a t  623 
( 1 9 7 6 1 ,  76-1 C.P.D. H 5 a t  8. F u r t h e r m o r e ,  t h e r e  is  n o t h  

- 
i n  t h e  FAR t o  s u p p o r t  LW's a r g u m e n t  t h a t  FAR § 9.505-2 
s h o u l d  n o t  be a p p l i e d  t o  "minor"  p r o c u r e m e n t s  a n d ,  i n  a n y  
e v e n t ,  w e  d o  n o t  agree t h a t  a $ 1 0 0 , 0 0 0  p r o c u r e m e n t  s h o u l d  
c o n s i d e r e d  "minor . "  

a t  

i n g  

be  

Under t h e  p r o v i s i o n s  of FAR S 9 - 5 0 5 . 2 ( b ) ( 2 ) ,  i t  is 
c lear  t h a t  a f i r m ,  s u c h  as LW, w h i c h  d r a f t s  a s t a t e m e n t  of 
work m i g h t  be i n  a p o s i t i o n  t o  f a v o r  i t s  own capab i l i t i e s ,  
t h e r e b y  g a i n i n g  a c o m p e t i t i v e  a d v a n t a g e  i n  t h e  p r o c u r e m e n t  
t o  d o , t h e  work r e q u i r e d  b y  t h a t  s t a t e m e n t  of work. T h u s ,  
o u r  O f f i c e  c a n n o t  f i n d  u n r e a s o n a b l e  A g r i c u l t u r e ' s  
d e t e r m i n a t i o n  t h a t  LW had a c o n f l i c t  of i n t e r e s t  a n d  was 
i n e l i g i b l e  u n d e r  FAR S 9 . 5 0 5 - 2 ( b j ( l )  a n d  - 2 ( b ) ( 2 )  f o r  award  
of a c o n t r a c t  t o  d o  t h e  work r e q u i r e d  by  t h e  s t a t e m e n t  o f  
work LW had  w r i t t e n .  S e e  N.D. Lea & Associates, I n c . ,  
B-208445, s u p r a ,  a n d  cases c i t e d  t h e r z .  I t  i s  w e l l  
s e t t l e d  t h a t  a c o n t r a c t i n g  a g e n c y  may impose  a v a r i e t y  

- 
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of r e s t r i c t i o n s ,  w h e t h e r  o r  n o t  e x p l i c i t l y  p r o v i d e d  f o r  i n  
a p p l i c a b l e  p r o c u r e m e n t  r e g u l a t i o n s ,  when t h e  n a t u r e  o f  t h e  
p r o c u r e m e n t  d i c t a t e s  t h e  use of s u c h  r e s t r i c t i o n s .  
Ac-umenics R e s e a r c h  and  T e c h n o l o g y ,  I n c . ,  8 - 2 1 1 5 7 5 ,  J u l y  1 4 ,  
1 9 8 3 ,  8 3 - 2  C.P.D. 11 9 4 ;  c o u l d ,  I n c . ,  Advanced  T e c h n o l o g y  
Group, B-181448 ,  O c t .  1 5 ,  1 9 7 4 ,  74-2 C.P.D. 11 205. The  
record d o e s  n o t  r e f l e c t  w h e t h e r  t h e  con t r ac t  u n d e r  w h i c h  LW 
wrote t h e  s t a t e m e n t  of work c o n t a i n e d  n o t i c e  t h a t  LW would 
be p r e c l u d e d  from award of a n y  f u t u r e  c o n t r a c t  t o  p e r f o r m  
t h e  work required u n d e r  t h a t  s t a t e m e n t  o f  work  b e c a u s e  o f  a 
p o s s i b l e  c o n f l i c t  o f  i n t e r e s t .  W e  h a v e  h e l d  t h a t  a con-  
t r a c t i n g  a g e n c y  may p r o p e r l y  d i s q u a l i f y  a f i r m  b e c a u s e  o f  a n  
o r g a n i z a t i o n a l  c o n f l i c t  o f  i n t e r e s t  e v e n  t h o u g h  p r i o r  n o t i c e  
was n o t  g i v e n  t h a t  f i r m  i n  t h e  e a r l i e r  c o n t r a c t .  S e e  
Acumenics  R e s e a r c h  and  T e c h n o l o g y ,  I n c . ,  B-211575, s u p r a .  
Where ,  a s  h e r e ,  t h e  a g e n c y  d e t e r m i n e s  t h a t  a f i r m  h a s  a 
c o n f l i c t  of i n t e r e s t  by v i r t u e  of h a v i n g  c o n t r a c t e d  pre- 
v i o u s l y  t o  write t h e  s t a t e m e n t  o f  work a n d  s u c h  s i t u a t i o n  is 
s p e c i f i c a l l y  c o v e r e d  b y  t h e  a p p l i c a b l e  p r o c u r e m e n t  r e g u l a -  
t i o n ,  we f i n d  t h e  a g e n c y ' s  d e t e r m i n a t i o n  t h a t  t h e  p r o t e s t e r  
was i n e l i g i b l e  f o r  award  to  be r e a s o n a b l e .  T h e r e f o r e ,  w e  
w i l l  n o t  o v e r t u r n  A g r i c u l t u r e ' s  d e t e r m i n a t i o n  a n d  t h i s  
p o r t i o n  of t h e  p r o t e s t  is d e n i e d .  

- 

- 

S i n c e  w e  a g r e e  w i t h  A g r i c u l t u r e ' s  d e t e r m i n a t i o n  t h a t  LW 
was n o t  e l i g i b l e  f o r  award  o f  a c o n t r a c t  to  r e v i s e  t h e  
N a t i o n a l  Arboretum's master p l a n  and  would n o t  b e  e l i g i b l e  
t o  compete f o r  s u c h  c o n t r a c t  e v e n  i f  A g r i c u l t u r e  a d v e r t i s e d  
i t ,  w e  f i n d  t h a t  LW is not a n  " i n t e r e s t e d "  p a r t y  w i t h i n  t h e  
scope of our Bid  P r o t e s t  P r o c e d u r e s  t o  p r o t e s t  t h e  award  o f  
a t a s k  o r d e r  f o r  t h a t  work t o  Kidde .  See N.D. Lea & 
Associates,  I n c . ,  B-208445 ,  s u p r a ,  a n d  cases c i t m h e r e i n .  
Accord ing ly ,  w e  w i l l  n o t  c o n s i d e r  t h e  r e m a i n i n g  issues  
r a i s e d  by LH n o r  i t s  claims f o r  proposal  p r e p a r a t i o n  costs .  

- .  

We d e n y  t h e  protest  i n  p a r t  and  d i s m i s s  i t  i n  p a r t .  
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